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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
EVELINA IGOR BENNETT,
Defendant-Appellant.

NO. 44230
Ada County Case No.
CR-2015-7805

RESPONDENT'S BRIEF

Issue
Has Bennett failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with two years fixed, upon her guilty plea to
felony DUI?

Bennett Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Bennett pled guilty to felony DUI and the district court imposed a unified
sentence of 10 years, with two years fixed, to run consecutively to “all other legal holds.”
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(R., pp.146-50.) Bennett filed a notice of appeal timely from the judgment of conviction.
(R., pp.151-53.)
Bennett asserts her sentence is excessive in light of her mental and physical
health issues, alcohol abuse, family support, acceptance of responsibility, and remorse.
(Appellant’s brief, pp.3-7.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony DUI is 10 years. I.C. §§ 18-8004, 8005(9). The district court imposed a unified sentence of 10 years, with two years fixed,
which falls within the statutory guidelines. (R., pp.146-50.) At sentencing, the State
addressed the seriousness of the offense, Bennett’s prior criminal history, and failure to
rehabilitate. (4/15/2016 Tr., p.10, L.22 – p.13, L.25.)
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The state submits that Bennett

has failed to establish an abuse of discretion, for reasons more fully set forth in the
attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Bennett’s conviction and
sentence.

DATED this 11th day of October, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of October, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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us, r received from Ms. Bennett that she sent to
Mr. Losch!. So I'm assuming, since we received
those from her, she had seen them.
I did print off the e-mail that the
Court sent us, the mental health evaluation. I
have gave them to Ms. Bennett earlier In the court
appearance here a couple hours ago.
So I guess what I'm saying Is we made
every attempt to make sure she has seen
everything. I think she has. But there's so
much, It's possible that she missed something.
But I made every attempt to see that she sees
everything.
THE DEFENDANT: Yeah.
THE COURT: I appreciate you making that
record that, as far as you're concerned, I hear
you saying that you provided to her everylhlng
that you have.
MR. ROLFSEN: Yes.
THE COURT: Thank you for that.
Ms. Higbee?
MS, HIGBEE: Thank you, Your Honor.
There Is a plea agreement in thi~ ca~e.
The plea agreement calls for a judgment of
conviction, that the terms of the sentence be
11
2014. She was sentenced on a two plus eight, for
ten. She received a probation violation on that
case and was sentenced to do a Rider.
She also has, In addition to the felony
conviction, a misdemeanor record for Invalid
llcense In 2014, excessive DUI In 2007, another
DUI In 2007, striking an unattended vehicle In
2007, leaving the scene In 2002. She also has a
Juvenile record Involving theft and minor In
consumption of alcohol.
on June 1, 2015, the defendant was
driving her vehicle. She swerved across two lanes
of traffic, drove over a median, and struck
another vehicle, causing both vehlcles to crash
Into the Morris HIii cemetery, destroying the Iron
gates. The vehicle the defendant crashed Into had
four children Inside. Thankfully, the three
youngest of those children were all In car seats.
She had a BAC that day of .347. Given
her small stature and her extremely high BAC and
the fact that she not only put her fife, but the
lives of five other people, Including those
children, as well as potentlally other motorists
on the road that day, she Is extremely fortunate
that the Injuries were not more severe and she Is
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10
three fixed, followed by seven Indeterminate, for
a total of ten years, and that that run
consecutive to the case In front of Judge Hippler
In which she has a pending probation violation.
The defendant has agreed to pay
restitution. All other terms are open. And, of
course, the defense can argue for less.
The State Is going to ask this court to
follow that plea agreement, making the prison
sentence term consecutive to the probation
violation.
There Is restitution In this case. And
It Is In the amount of $11,951.03. The suite,
based on the amount of restitution In this case,
Is only going to esk for court costs, no
addltlonal fine.
The State Is also going to ask this
court to suspend her driver's license for five
years; that after the absolute period of
suspension, that she be required to have an
Interlock device.
The reason that the State Is asking for
this prison sentence, and that It be consecutive,
Is given her history. And as the Court Is aware,
she has the felony DUI which she pied guilty to In
12
not facing more serious charges.
She was on felony supervision before
that DUI that occurred In 2013, when In that case,
she drove her vehicle through the front window of
a gas station. She had a BAC of .395/.382.
on June 1, 2015, when she again crashed
her car, she had Just completed the Rider program
six weeks earlier. She had write-ups for not
following rules white In custody of the Ada County
Jail. She has been argumentative and lied to the
Ada county Jail staff regarding the vtolatlons.
She received disciplinary sanctions as a result of
her conduct.
According to the mental health
assessment, the evaluator found the defendant to
present herself as affluent, entitled, and a
highly sophisticated/manipulative Individual who
simply chooses to continue to abuse alcohol
because she can. Also described her readiness and
motivation to engage In treatment, develop a
treatment plan, and adhere to treatment
recommendations as poor.
The concern was that the defendant
ratlonallzes and Justifies her alcohol abuse,
despite the consequences. This concern was also
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1 expressed In the GAIN evaluation. And I think It
2 Is very telling of Ms. Bennett's character.
3
The LSI score she has Is 32, placing
her In the high risk category, According to
5 IDOC's chart, the lowest rate of recidivism for
8 her Is after serving a prison sentence. And the
7 PSI also recommended prison.
8
She uses her past experiences as an
9 excuse to justify or ratlonallze her crlmlnal
10 behavior. Unfortunately, she Is on a path of
11 destruction. The only thing that has caught her
12 attention and forced her sobriety Is
13 Incarceration.
1-4
Despite the treatment that she had
15 received, her opportunities on probation, and also
16 through the Rider program, she has demonstrated a
17 repeated pattern of drinking alcohol to excessive
18 levels and getting behind the wheel of a vehicle.
19 She Is a danger to the community, and the only way
20 to protect society Is to Incarcerate her for a
21 lengthy period of time.
22
The State Is recommending that the
23 prison run concurrent -- excuse me, consecutive to
24 the sentence before Judge Hippler, to serve out
2S the purpose of protecting the community.
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Thank you.
THE COURT: Thank you.
And one thing that puzzled me a bit
about your recommendation was the Interlock•
Because ff I follow your recommendation, as I
understand It -- and this Is why I'm asking the
question -- I would have no ablllty to control her
Interlock. That would be as a condition of
parole, If and when she paroles out, and not
something done with her license.
MS. HIGBEE: Correct. So If -- yes. If the
-- she Is sent to the Department of Corrections,
there would be no way to Impose any sort of
vlolatlon, other than If It's a parole violation.
But my concern Is that she would just
be aware that under the law, she would be required
to have an Interlock device If her prlvlleges were
reinstated on her driving,
THE COURT: What law would that be?
Because, I guess, as a term and condition of her
probation, the Court can require the Interlock
device. And as a condition of parole, the parole
commission board or her parole officer can require
an Interlock device. But other than that, there's
no Interlock requlr ermmt thc1t I'm aware of.
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This Is a question that goes along with
the driver's llcense suspension. In other words,
when she would receive restricted prlvlleges,
would that automatically be triggered by statute?
Is that what you're telling me?
I understood that to be only done as a
condition of probation or parole, as opposed to
through the Department of Transportation.
MS. HIGBEE: And 1 guess what I was
referring to Is just the statute that requires the
Interlock. So It that Is a condition that's
Imposed by parole, then I'm satisfied with that.
THE COURT: Okay. I don't mean to get you
too bogged down. I Just got confused. So,
thank you. I appreciate the recommendation.
Mr. Rolfsen?
MR. ROLFSEN; Well, Judge, as the Court Is
aware, Evellna has been under a great deal of
stress since she was diagnosed with cancer last
year and had to go to some extensive treatment.
And the best we can tell right now, the
progress Is quite good. I mean, being cancer, you
you're never quite sure. But It's as good as you
can hope for. It's looking pretty good now. But,
of course, she has been dealing with that for the

1 last year, and It certainly has been extremely
2 stressful.
3
She certainly has an unusual
background. This Is probably one of the more
ll different presentences that I have seen In a long
8 time. She was bom In Russia. Her parents are
7 nuclear physicists. And they brought her to the
8 U.S. when she was very young.
9
Her parents divorced. Her mother
10 married another •• I believe he's also a
11 physicist. She was primarily raised In Illlnols,
12 from that point on, and she excelled In school.
13 But It looks like In the later teenage years, she
14 kind of rebelled and things didn't go welt for a
15 while,
18
There have certainly been some very
17 traumatic events In her background, along with
18 husbands and boyfnends. There has been violence.
19 There has been turmoll.
20
She seemed to get things back on track
21 to some extent. She -- I belleve she has both her
22 bachelor's and her master's degree In accounting.
23 Very Intelligent, very capable. She should be
24 taking the world by storm right now. But,
25 obviously, she has a severe drinking problem, too.
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